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 PRICGRA ATiGEREY GENERAL
TO: ‘ Mr. Edwin C. Gracey, Supervisor
o Trade and Industrial and Distributive

Educeation

Department of Vocatlornal t‘ducad:ion
LOO Arizona State Bullding
Phoenix, Arlzona

Ru: Fireren's Relief and Pension Fund

QUESTIONS: (1) In the cose of a part-tine
o ~ fLireman 1s thig type of {irermon
entlitled to pension coverage under

. o | existing Arlzona 1au?
| o (2) May the members of a fire

departnent Board of Trustees set the
amount a fireman eligible for pension
may recelve up to one hall of his
salary or must he be given one half
of his salapry as stated in the
Firemen's Pension Law?

In ansver to qucstion Mo. 1, article 19, Chapter 16, A.C.A.
1939, and the amendments thereto concern the Firemen's Relief and
Pencion IPund, its source, accumulation, and disbursement., This
fund 1is desipgned to provide a pension for thogse firemen who retire
for length of service, for those firemen who retire due to a
dlsabllity Incurred in the performance of duty, for the dependents
who survive a flreman who loses his life in the performance of
duty, and for temporary rellef and assistance to a volunteer
fireman or his dependents. A part-time fireman 1z excluded from
recelving any portlon of the fund as a pension for Petlfbl ant dus
to lenmth of service by the provisions of Section 16-1904%, A,C.A.
1939, as amended, 1953 Supplement, which limits such a pension to
full-time employees. However, Section 16-1920, A.C.A. 1939, as
amended, 1952 Cumulative Supplement, does provide for a pensilon to
volunteer flremen., This section does not differentiate between
full-tlme and part-tlme menbers of a volunteer fire company in

. pranting discretlonary power to the Board of Trustees to make dise
burseients from the fund to such {ilremen,

54152




LA

a \
|
. |

Mr. Edwin C. Gracoy, Supervigor October 11, 1054
Trade and Industrlal and Distributive Education Page Two
(4%s 7~ 9tr) |
"16~1920. Penslon for voluntcer fircmen,-==Any
peraon duly appointed and having, served as a
menmber of a lepgally organilzed volunteer fire
conpany for twenty-five (25) years or more, or who
has reached the age of sixty (60) years and served
tuenty (20) years, may, at the discretion of the
board of trustees, be pald a monthly pension not
to exceed f£ifgy dolliars ($50) per month, to be paild
from the firewen's relief and pension fund for
his volunteer fire company." ‘

Ve conclude that 1t is within the povwer of the Board of Trustees to
grant a pension for retirvement for length of service in accordance
with the terms of this section,

Section 16-1905, A.C.A. 1939, as amended, 1953 Supplement,
provides for the retlrement of a part=time employee of a legally
organlzed voluntesr fire company for the reason of a disabillty
incurred in the course of hls service, Thig section states as
follous: : (165 - 757) ,

"16-1905. 7 Ratirement of firvemen for disabllity.
==(2) A person duly eppointed and sorvine in Lhe
fire department of an incoeporated city or town,
or a legally organized volunteer fire company,
~on becoming physically or mentally disabled thecugh
performance of hils dutles in the course of his ser=-
vice as a fireman, 1f his dlsabilitles do nog
entitle him to compensatlon under the workmen's
compensation laws, shall be retlred on a monthly
penalon to be pald Crom the firemen's relied
and pension fund for such period as the board of
trustees deem proper and in the following
amountag

1. If at the tlme of his becoming so disabled,
he was serving as a full time paid member of his
fire department, he shall be paid during his
retlvement for disability a monthly pension equal
to one-hall the average wmonthly salarvy received
by him during the {lve year period next prior to
his retirement, or for the period of his employ=

- ment if he had been employed for less than five
‘years, but not to exceced two hundred fifty dollars
per month,. : -

2., If at the time of becoming so disabled, he
was serving as a duly sppoinced nemper of a
volunteer f'ire company, but not as a ruli cime
merner,ho shall be pald durine Nis retlromonsc
Tor disability 2 pension of not mooo £han 81Xty
dollars a nonth,
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(b)) If the dinabllity ccases, the pension
shall be terminated and the beneficlary returned
to active service at a salary not less than
that recelved by him immediately prlor to his
retirenent. If the disebllitvy 18 shovm t0o be
permanent, or if the flreman becones eligible
for retirement under the provisions of sectlon
16=190l4 during the period of his disability, he may,
in the discretion of the board, be allowed the

- pension provided in sectilon 16-1904." (Emphasis
Supplied

It is also the opinlon of this office that in the event of a
fireman~enployee, bhaing a legally organlized volunteer fireman on
8 part=time basls, dylng in the performance of hls duty, his widow
and chlldren, if any, will be entitled to payments from the fund
in accordance with the terms of 16-1903, A,.C.A. 1939, as anended,
1953 Supplenient, This sectionlfrovides as follows: :

. LS 9= Dbz
"16-1003. ' Logg of life in pexformance of duty,
- e={a) Vhen a person duly appointed and serving
- dn the fire department of an incorporated city
. or towm, oOr in a logally organized volunteer fire
- company, dles as a result of an acclident or
- 1llness caused by or sustalned in the performance
of hls dutles inamuch service, leaving, a dependent,
‘and the clrcumstances of Ha death not such as to
entitle the dependent to conpensation under the
workmen's compensatlon law, there shall be paid
from the firenen's rellef and pension fund to his
dependents the followlng: S :

1, If he leaves a widow, an anount equal to one-
thlied of his monthly salary,plus an anount not ‘
' - execeeding tuenty-five dollars a month for each
- dependent child under eighteen yecars of age, shall
be pald to the wldow untll she remarries.

-2s If he leaves a dependent chlld under the age
of eighteen yzars, but no surviving widow, the sunm
of fifty dollars a nonth for each chlld shall be pald
to 1ts guardlan until the child reaches the age of
eighteen years, -

(b) Dependents entitled to recelve payment
under the provisions of this section 15-1908,
shall in no eveni be paid nore than one«half the
averape monthly salary of the deceased lmmedlately

~prior to his death. 'Average monthly salary'
ghall be decmed to be the averase monthly salary
for the period of five years next prlor to the
termination of his service, or for the period of
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; his gservice 1if lesgs than five years, Payments
' - hercunder shall in no event exceced the sun
: of two hundred fifty dollars per month,”
. There being no expressed or implied exclusion of the duly appointed
firemen vho serves on a part-time basls from the purview of this
gsection 1t 1s presumed that the intent here is to include a parce
time member of a volunteer fire company whose 1life is lost in line
of duty, It will be noted that 1limlts upon the amount of benefits

disburged in this section are contained in Subsection (b) of Section
16-1908, supra. o ,

S g e R

‘A further statutory provision relating to venefits derived
from the Firemen's Relief and Pension Fund is Section 16=1908a, A.C.A..
1939, as amended, 1953 Supplement. This section concerns relief
and assistance of a temporary nature, providing as follows:
;2 " "16=1908a, Relief and assistance,=-~The board
qyﬂf of trustees is aulhorized To grant temporary
! relief and assistance from moneys of the fund to
.. any qualified rember of a legally organlzed
- volunteer fire company or department, or to his
widow or surviving dependents,”

© _ :
' Such'temporary reliefl and assistance 1s limited to a qualified
merber of a legally organlzed volunteer fire company. We Judge that

a duly appointed member of such a fire company is qualified within
the meaning of the above=-guoted section regardless of whether he
serves on a full-time or a part-time basis and 1s therefore
entitled to recelve temporary relief and assistance under proper
circumstances, . ‘

Briefly in summary it is the opinion of this office that a
part-tine fireman may recelve benefits under any of the foregoing
sectlons; namely, 15-1920, 16-1905, 16-1908, and 16-190Saz, supra.

- In answer to your sccond questlon, we consider first the case
of a full-time employec=-member of a fire department of an incor-
porated city or town who retires either by virtue of lenzth of
service and age or physical disability. Section 16-1904, A.C.A,
1939, as amended, 1553 Supplement, would appear to answer a portion
of this question, This section provides as follows:

"16-1904, Retircment for length of service,--
{a) Vhen any percon has socoved fop twenty years
in this state as a full time pald member of
the same fire department or fire company, and
- 3s elther fifty-seven years or more of age or
' becones while a member of the fire department
, physlcally unable in the opinion of the board
. of trustees to perform the duties of the service,
he shall on his application be retired on a
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monthly salary received by him for the five
year perlod next prior to his retirement, to
be paid from the firemen's relief and pension
fund of hls incorporated cilty or town or
organized five company. The penalon shall

. E in no event exceed two hundred fifty dollors
(46250) per month. -

I °\ ' monthly pension equal to one-half the average

(b) 1In the event a member is severed from
the payroll of a five department or fire
company because of compensable injury or illness
under the provisions of law governing the
industrial commission of Arizona, any time he
may have spent off the payroll shall not be a2
penalty againot his retirenent for length of
service; nor shall such merber be required to
contribute to the fund durinzg the neriod of his
severance from the payroll. In the event such
a nervey retire, the computation of his penzion
shall be based on his normal salary, or his

- payroll classification prior to injury or
1liness, and not on the compensation awarded
him by the Industrial commission,

. () In the event of the death of a peraon

\ ‘ v drawing, or cligible to draow, a nension under
this section, there may be paid to his survive
ing dependents the followlng sums:

l. If he leaves a wildow to whom he was
married at least one year prlor to his retire-
ment, an amount equal to two-thirds of his
monthly pension or the monthly pension to
which he wvas eligible, plus an arount not
exceeding twenty-five dollars a month for ecach
dependent child of the deceased under eighteen
years of age, to the widow until she remarries.,

2., If he leaves g dependent child under
eighteen years of agze, but no surviving widow
to whom he was married at least one year prior
to his retirement, £ifty dollars a month for

each chlld nay he pald to 1ts guardian until the
chlld attalns the age of eipshteen years,

3. Dependents shall not be pald morec per month

than the amount the pensioner was receiving, or
that which the fireman was eliglble to recalve prior

' . | to his death,"
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It is seen from subsection (a) above that a fireman entitled to
bencefits under this scetion shall recelve an amount equal to one
half of his average monthly salary received for the five year
period next to his retirement, This 1s the compulsory amount to

be rcceived by such a flrenan from the fund with the express lﬁnit'

of $250 per month placed as the maximum amount to be paid one
perzon, As stated in subsection {(c) above in the event of the
death of a firerman who is drawing or eligible to draw a pension

“under this section at the time of hig death, his widow, if she has:

been his wife for at least one year prlor to his retirement, may

~be pald an dmount equal to two thirds of the average monthly pension,

plus up to $25 a month for each dependent child undcr elghteen years

- of age. VWhere no qualified widoa survives the fireman, each depen=-

dent child becomes entitled to 450 per month until that child
becomes eighteen years of age. The wording of subsection {¢) is not

2 command to the Board of Trustees to disburss the fund but rather
imparta discretlon to 1% to make these payments from the fund when
the firecman dies, These vords vest in the boawrd The dlscretion to
disburse portion of the fund to the named benaficiaries as it sees

With Yeg ard to retirewent du1 to a seﬂvice~#ncurrud-dluability
as preacribud by Sectlon 16-1905, supra, the Board of Trustees 1is
directed to disburse an amount equal to onz half the average
monthly salary of the reciplient, It is noted that in the instance

of a part~time menher of a legally orpanized fire company the

Board is directed to pay a penu1oa not to exceed $50 per month.

The amounts paid under Sectlon 161903, supra, are pald undsr -
direct command to the Board, conscquently, the Board must make the
payments as dictated, . However the monthly payments made to part-
time firemen employed in o le #2lly organized volunteer fire company
may vary bub must not exceed the max!wum 1imit of $60 per month,

- Payments made under tha provisiong of Section 16-1908, supra,
relating to loss of 1ife in performance of duty are to he made as a
manner of course by the Board of Trustees with no dlscretion given
it as to the amwounts to be paid. The speelfic amouat which may be
disbursed to dependents under this section is one half the average
monthly salary earnad by the deceased lmmedlabely prece eding his
death with the amount of his p»nsion to in no. event e<ceed $250
per month, ;

| - ROS3 R, Jomis
g - The Attorney General

WILLIAM PENN
Aasistant to the
Attorney General
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